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APPEARANCES WILL BE BY ZOOM OR IN PERSON  

 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 
 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09 

Meeting ID: 161 908 8479 

Passcode: 771919 
 

 

 1.  TIME:  9:00   CASE#: MSC16-01658 
CASE NAME: ZARAGOZA VS. LOPEZ 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY RIDGEGATE APARTMENTS, INC 
* TENTATIVE RULING: * 
 
The Court has before it cross motions for summary adjudication. The MSA filed by the plaintiff 
tenants (“Plaintiffs”) seeks a ruling that the residential leases at the heart of this case contain 
prevailing party attorneys’ fees provisions that would apply in this case. The MSA filed by 
defendant Ridgegate Apartments, Inc. seeks a ruling that the leases do not contain language 
that would enable the prevailing party in this matter to recover attorneys’ fees. Because the 
MSAs require the Court to answer a single question (namely, whether the prevailing party in this 
action can recover attorneys’ fees pursuant to the aforementioned residential leases), the Court 
will address them together. 

The Relevant Contractual Language 

Plaintiffs contend that language found in the Mold Addendum to the leases and/or language 
found in the Bed Bug Addendum constitutes an attorneys’ fee provision within the meaning of 
Civil Code section 1717. The language itself is not disputed. (Ridgegate Response to Plaintiffs’ 
SSUMF, ¶¶ 3, 6, 10, 14, 18 [mold language]; 7, 11, 15, 19 [bed bug language].) The only 
dispute is the legal effect of the language. 

The Court starts its analysis by examining the relevant language. 

Mold Addendum Language 

RESIDENT AGREES TO:  
… 

11. Indemnify and hold harmless Ridgegate Apartments Inc. from any actions, 
claims, losses, damages and expenses, including but not limited to attorney’s 
fees that the Owner/Agents may sustain or incur as a result of the negligence of 
the Resident or any guest or other person living in, occupying or using the 
premises[.] 

https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
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Bed Bug Language 

Resident agrees to maintain the premises in a manner that prevents the 
occurrence of a bedbug infestation in the premises. Resident agrees to uphold 
this responsibility in part by complying with the following list of responsibilities: 

… 

4. Resident agrees to indemnify and hold harmless the Owner/Agent from any 
actions, claims, losses, damages, and expenses, including, but not limited to, 
attorneys’ fees that the Owner/Agent may sustain or incur as a result of the 
negligence of the Residents or any guest or other person living in, occupying, or 
using the premises. 

Analysis 

Opposing Plaintiffs’ MSA, Ridgegate argues that both the Mold Addendum Language and the 
Bed Bug Language cited above are third party indemnity agreements. Ridgegate says that the 
language requires Plaintiffs to reimburse Ridgegate for attorneys’ fees incurred by Ridgegate to 
defend an action brought by a third party against Ridgegate on account of Plaintiffs’ negligence, 
but not to reimburse Ridgegate for attorneys’ fees incurred by Ridgegate to defend (or 
prosecute) an action between Ridgegate and Plaintiffs. 

Alki Partners, LP v. DB Fund Services, LLC (2016) 4 Cal.App.5th 574 is instructive here. 

Alki says that “[g]enerally, indemnity is defined as an obligation of one party to pay or satisfy the 
loss or damage incurred by another party.” (Id. at p. 600.) “A contractual indemnity provision 
may be drafted either to cover claims between the contracting parties themselves, or to cover 
claims asserted by third parties.” (Id.) “Generally, an indemnification provision allows one party 
to recover costs incurred defending actions by third parties, not attorney fees incurred in an 
action between the parties to the contact.” (Id.)  

Dispositive here is what Alki describes as the key indicator:  

The key indicator is an express reference to indemnification. A clause that 
contains the words “indemnify” and “hold harmless” generally obligates the 
indemnitor to reimburse the indemnitee for any damages the indemnitee 
becomes obligated to pay third persons—that is, it relates to third party claims, 
not attorney fees incurred in a breach of contract action between the parties to 
the indemnity agreement itself. 

(Id. at p. 600; citation omitted.) 

Alki went on to say that “if the surrounding provisions describe third party liability, the clause will 
be construed as a standard third party indemnification provision. The court will not infer that the 
parties intended an indemnification provision to cover attorney fees between the parties if the 
provision ‘does not specifically provide for attorney’s fees in an action on the contract.’” (Id. at 
pp. 600-601; citation omitted, italics in original.) 

It is also important to note that “[t]he general rule is that the specification of attorney fees as an 
item of loss in a third party claim indemnity provision … does not constitute a provision for the 
award of attorney fees in an action on the contract.” (Rideau v. Stewart Title of California, Inc. 
(2015) 235 Cal.App.4th 1286, 1298; citation omitted.) 
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The language here includes the words “indemnify” and “hold harmless.” Thus, under Alki, the 
language generally obligates Plaintiffs to reimburse Ridgegate for any damages Ridgegate 
becomes obligated to pay third parties on account of Plaintiffs’ negligence. It is true that the 
language specifies attorneys’ fees as an item of loss, but Rideau is clear: the general rule is that 
such language does not constitute a provision for the award of attorney fees in an action on the 
contract. Alki says that to be anything other than an agreement for third-party indemnity, the 
language must specifically provide for attorney’s fees in an action on the contract (i.e., the 
lease). The language here does not do so. There is no reason in this case to depart from the 
general rule: contractual provisions including the words “indemnify” and “hold harmless” are the 
language of third party indemnity agreements rather than the language of prevailing party 
attorneys’ fee provisions. 

In their reply brief, Plaintiffs say: 

Plaintiffs are liable for [Ridgegate’s] damages and attorney’s fees if Plaintiffs or 
their guests are negligent in violation of the lease agreement, Mold Addendum 
and Bed Bug Addendum. Thus, the disputed clause does not relate to third party 
claims, but instead is a provision for attorney’s fees incurred in litigation between 
the Parties … The disputed clauses deal with actions between Plaintiffs and 
Defendants for damages and attorney’s fees Defendant incurs because of the 
negligence of Plaintiffs and their guests. 

(Reply 3:1-5; 3:16-18.) 

Plaintiffs have asserted that the language here deals with actions between Plaintiffs and 
Ridgegate, but do not explain how. Left unanswered is how or why the general rule stated in Alki 
and discussed above (inclusion of the words “indemnify” and “hold harmless” generally means 
contractual language should be interpreted as a third party indemnity provision) does not apply. 
Indeed, the language appears to be a fairly boilerplate indemnity agreement. Tellingly, when 
Plaintiffs say the disputed clauses deal with “attorney’s fees Defendant incurs because of the 
negligence of Plaintiffs and their guests,” Plaintiffs are describing a classic indemnity 
arrangement. If the Plaintiffs’ negligence had ever resulted in a third party bringing an action 
against Ridgegate, Plaintiffs would have been required to indemnify Ridgegate for any loss it 
suffered as a result of that action—including the legal fees it incurred defending it. 

The cases in which contractual language was found to fall within Civil Code section 1717 are 
readily distinguishable.  

In Hjelm v. Prometheus Real Estate Group, Inc. (2016) 3 Cal.App.5th 1155, the language relied 
upon by the First District Court of Appeal in concluding that section 1717 applied was not an 
indemnity agreement, but rather a description of the tenant directly breaching the lease 
agreement resulting in an action between the landlord and the tenant concerning tenant’s 
breach of the subject contract itself. (Id. at pp. 1175-1176 [language permitted landlord to 
recover attorneys’ fees if landlord had to sue tenant because tenant failed to vacate at the 
conclusion of the lease].) 

In Baldwin Builders v. Coast Plastering Corp. (2005) 125 Cal.App.4th 1339, 1345, the court 
found that the language required Baldwin to pay attorney’s fees incurred in enforcing the 
underlying agreement. 

The language here does not obligate Plaintiffs to reimburse Ridgegate for its attorneys’ fees 
incurred in enforcing the lease. For example, if Plaintiffs had stayed past the expiration of the 
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lease and become holdover tenants, and Ridgegate had been forced to bring an unlawful 
detainer action, neither the mold language nor the bed bug language would entitle Ridgegate to 
attorneys’ fees in that action. Rather, the general rule stated by Alki applies here, and Plaintiffs 
have not explained how or why that is not so. 

Conclusion 

Plaintiffs’ motion is denied. Ridgegate’s motion is granted. The requests for judicial notice are 
denied as superfluous. Ridgegate shall prepare a form of order and circulate it amongst counsel 
for approval in the usual way. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01658 
CASE NAME: ZARAGOZA VS. LOPEZ 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY GUSTAVO TORRES ZARAGOZA 
* TENTATIVE RULING: * 
 
See Line 1. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY RAMONA MAYON 
* TENTATIVE RULING: * 
 

Appear by Zoom or in person.  

The following is the tentative decision:  

The motion for summary judgment filed by plaintiff Ramona Mayon against 

defendant Bosman based on the First and Second Causes of Action of the Fourth Amended 

Complaint is denied. 

A party moving for summary judgment or adjudication must comply with various 
procedural and evidentiary requirements before the opposing party has any burden at all. 
(Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 840.)  The moving party’s initial burden 
is to “make a prima facie showing of the nonexistence of any triable issue of material fact.” 
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  A plaintiff filing a motion for 
summary judgment must establish on her initial burden that there is no defense to the action.  
(CCP § 437c (a).)   

 
She does this by filing a Separate Statement that complies with California Rule of Court 

(“CRC”) 3.1350 (d)(1).  The Separate Statement must recite the facts essential to establish all 
elements of her claim (Allen v. Smith (2002) 94 Cal.App.4th 1270, 1282) and contain citations to 
the supporting evidence.  (See CRC 3.1350 (h).)  The supporting evidence can only be of 
several types, including verified, written discovery responses; depositions, which are given 
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under oath; or declarations, which are made under penalty of perjury.  (See CCP § 437c (b)(1); 
CCP § 2015.5.)   

 
Such declarations “shall be made by a person on personal knowledge, shall set forth 

admissible evidence, and shall show affirmatively that the affiant is competent to testify to the 
matters stated in the affidavits or declarations.”  (CCP § 437c (d).)   

 
When a party moves for summary judgment, rather than for summary adjudication, 

she must show she is entitled to judgment as a matter of law as to all causes of action involving 
her and the nonmoving party.  (See Gonzales v. Superior Court (1987) 189 Cal.App.3d 1542, 
1545-1546.)   

 
Legal memoranda supporting a motion for summary judgment may not exceed 20 

pages.  (CRC 3.1113 (d).)   
 
Here, plaintiff has failed to comply with many of these rules, so her motion must be 

denied. 
 
First, there are two causes of action at issue: (1) breach of contract; and (2) elder abuse.  

The elder abuse cause of action is asserted only by Greg Mayon, whom the moving papers 
admit passed away on July 7, 2020.  When a party passes away during litigation and the cause 
of action survives, it may be continued “On motion . . . by the decedent’s personal 
representative or, if none, by the decedent’s successor in interest.”  (CCP § 377.31.)  The 
motion must be supported by a declaration under penalty of perjury.  (CCP § 377.32.)  No such 
motion or declaration has been filed here.  Until the motion and declaration are filed and the 
court grants an order stating who may continue the action, the action on Greg Mayon’s elder 
abuse claim may not proceed.  (See 3 Witkin, California Procedure (5th Ed. 2008) Actions, § 12, 
p. 73 (the action is “temporarily stayed pending the substitution”).)  During that interim period, 
the court cannot grant a motion for summary judgment by a party pursuing the action on behalf 
of a decedent because no one may pursue it without the order.  (Id. at Vol. 4, Pleadings, § 259, 
p. 225 (“Because a trial cannot proceed without adverse parties, judgment cannot be given for 
or against a decedent . . . until the personal representative has been made a party by 
substitution.”)  As of the time she filed her motion, plaintiff was not entitled to pursue the Second 
Cause of Action.  Thus, summary judgment, which is the motion that plaintiff Ramona Mayon 
has filed, may not be granted because she has not established she is entitled to judgment as to 
all claims, including the Second Cause of Action.  (See Gonzales, supra.) 

 
Second, there are multiple issues as to plaintiff’s Separate Statement.  Defendant 

apparently claims that no Separate Statement has been filed at all (as opposed to claiming that 
one was filed that fails to comply with the California Rules of Court).  The court’s file, however, 
does contain a Separate Statement filed April 7, 2021.That Separate Statement does not strictly 
follow the form specified by CRC 3.1350 (d) , (f), and (h), but the court will overlook that issue. 

 
Of greater concern, however, is the Separate Statement’s insufficient content.  

The elements of a cause of action for breach of contract are: (1) the contract, (2) plaintiff's 
performance or excuse for non-performance, (3) defendant's breach, and (4) plaintiff’s 
damages.  (Acoustics, Inc. v. Trepte Constr. Co. (1971) 14 Cal.App.3d 887, 913.) 
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A Separate Statement attempting to show there is no defense of a cause of action for 

breach of contract must therefore walk through these elements, one by one, showing they have 
been met and are supported by admissible evidence.  (See Allen v. Smith, supra, 94 
Cal.App.4th at 1282.)  Plaintiff’s Separate Statement fails to do this.  It fails to state the essential 
terms of the contract, including what promises defendant made, and which of them he failed to 
keep.  It also fails to establish that plaintiff performed all of her promises or that her performance 
was excused.   

 
Even more importantly, a plaintiff moving for summary judgment on a cause of action for 

breach of contract has an initial burden to show it is undisputed she has suffered damages in a 
specific, undisputed amount.  (See Paramount Petroleum Corp. v. Superior Court, supra, 227 
Cal.App.4th at 241.)  That is one reason why plaintiffs rarely file such motions, and it is often a 
reason for denial when they do.  Here, plaintiff’s Separate Statement says nothing about the 
amount of her damages, and she has submitted no evidence establishing the amount of her 
damages. 

 
Finally, plaintiff has far exceeded the 20 pages allowed for her Memorandum of Points 

and Authorities.  While the precise number of pages is somewhat hard to calculate because she 
has filed a combined Notice of Motion and Memorandum of Points and Authorities, even plaintiff 
concedes she started her Memorandum of Points and Authorities on page 7, and it ends on 
page 53.  Therefore, her Memorandum of Points and Authorities is at least 46 pages long.  
The court refuses to consider it.   

 
For all these reasons, plaintiff’s motion is denied. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear by Zoom or in person. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS. YU 
HEARING ON MOTION TO STRIKE DEFAULTED DEFTS' ANSWER, GENERAL DENIAL 
FILED BY SONJA NICOLLE COLBERT 
* TENTATIVE RULING: * 
 

Plaintiff’s motion to strike the answer filed by Miao Lan Lana Yu and Martinni Inc. is 

granted as to Martinni Inc. (doing business as Harmony Beauty Spa) and denied as to 

Miao Lan Lana Yu.  
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Martinni Inc. / Harmony Beauty Spa  

Plaintiff obtained defaults for defendants Harmony Beauty Med Spa and Harmony 

Beauty Spa on August 29, 2019 based on the original complaint. Those defaults were never set 

aside. Martinni Inc. claims to be doing business as Harmony Beauty Spa and filed an answer to 

the Fourth Amended Complaint on June 30, 2021. Plaintiff now moves to strike Martinni’s 

answer because Harmony Beauty Spa is in default.  

When a party is in default can do nothing in the lawsuit except request that the default be 

set aside. A default party cannot file an answer. Here, Martinni is not named in this case, but 

Martinni claims to be Harmony Beauty Spa and the Court accepts this representation. As noted 

above, however, Harmony Beauty Spa is in default and therefore cannot file an answer. The 

answer by Martinni should not have been filed and therefore, it must be stricken.  

Defendants argue that the original complaint (upon which the default was taken) has 

been superseded by the Fourth Amended Complaint and thus, Harmony Beauty Med Spa and 

Harmony Beauty Spa are no longer in default.  

Although Defendants are correct that the Fourth Amended Complaint supersedes the 

earlier filed complaints, that does not necessarily mean the defaulted defendants are no longer 

in default. “When amendments to a complaint contain substantive changes…a defaulting 

defendant against whom the court has not yet entered judgment has the right to appear in the 

action to answer the amended complaint. [Citations.]”  (Crestmar Owners Assn. v. 

Stapakis (2007) 157 Cal.App.4th 1223, 1230-1231.) “ ‘It is settled by a long line of decisions that 

where, after the default of a defendant has been entered, a complaint is amended in matter of 

substance as distinguished from mere matter of form, the amendment opens the default, and 

unless the amended pleading be served on the defaulting defendant, no judgment can properly 

be entered on the default. [Citations.]’ [Citation.]”  (Ostling v. Loring (1994) 27 Cal.App.4th 1731, 

1743.)  

Substantive changes to an amended complaint include increasing the damages 

demanded and adding a new cause of action. (Leo v. Dunlap (1968) 260 CA2d 24, 27; Ford v. 

Sup.Ct. (Orton) (1973) 34 CA3d 338, 343.)  

Here, the Fourth Amended Complaint alleges the following claims against Harmony 

Beauty Med Spa and Harmony Beauty Spa: (1) breach of contract, (2) fraud through 

concealment, (3) quantum meruit, (4) negligent misrepresentation and (5) breach of the 

covenant of good faith and fair dealing. All these claims were brought against Harmony Beauty 

Med Spa and Harmony Beauty Spa in the original complaint. Although Plaintiff added some 

additional allegations to her amended complaints, the general theory of liability has not 

changed.  The Court finds that the Fourth Amended Complaint is not substantive different from 

the original complaint and therefore, the defaults of substantive Harmony Beauty Med Spa and 

Harmony Beauty Spa remain.  
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Miao Yu  

As to Defendant Yu, Plaintiff argues that the answer fails to provide evidentiary support, 

the affirmative defenses are uncertain and the affirmative defenses do not identify the claim they 

oppose.  

The affirmative defenses could have included more factual details and a demurrer to a 

particular affirmative defense may have been fruitful, Plaintiff did not file a demurrer. Plaintiff 

filed a motion to strike. In a motion to strike, the Court may “[s]trike out any irrelevant, false, or 

improper matter inserted in any pleading.”  The Court declines to strike the affirmative defenses 

or the answer in its entirety because the affirmative defenses and Yu’s general denial are not 

irrelevant, false, or improper.  

The Fourth Amended Complaint was served by mail on May 17, 2021. Thus, 

Defendant’s answer was due on June 21, 2021 (30 days plus 5 for mailing). Defendant Yu’s 

answer was not filed June 30, 2021. Although the Court has authority to strike a late-filed 

answer, it has discretion in making that decision. The Court exercises its discretion and will not 

strike the answer for being filed late. 

  

 6.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
HEARING ON MOTION TO/FOR ATTORNEY FEES 
FILED BY US BANK N.A., et al. 
* TENTATIVE RULING: * 
 
             Plaintiff submits no substantive opposition to this motion, but instead seeks an order 
staying the motion until after the pending appeal is concluded.  Defendants object and the Court 
finds that there is no basis for delaying this motion.  The hourly rates claimed by the moving 
parties are very reasonable and the total hours claimed are reasonable as well.  Plaintiff agrees 
and has specifically noted that he “does not dispute…the invoices submitted by Defendants’ 
attorneys.”  He also does not dispute the entitlement to fees under the terms of the Deed of 
Trust.  The motion is granted with an award of $61,828, as requested in the moving papers. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   08/19/21 

 
 

- 9 - 

 7.  TIME:  9:00   CASE#: MSC20-00543 
CASE NAME: FRONDA-KNUTH VS. GAGNI 
HEARING ON MOTION TO COMPEL RESPONSES AND PRODUCTION 
FILED BY EVELYN FRONDA-KNUTH 
* TENTATIVE RULING: * 
 
             Granted in part.  After this motion was filed, Defendant responded to all of these 
discovery requests except for the Request to Produce Documents.  Defendant is ordered to 
serve code compliant responses to that Request to Produce Documents by September 16, 
2021.  Sanctions awarded in the amount of $2,500. 

 

  

 8.  TIME:  9:00   CASE#: MSC21-00018 
CASE NAME: CLARK CONSTRUCTION VS. VICTAULIC COMPANY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY VICTAULIC COMPANY 
* TENTATIVE RULING: * 
 

Defendant Victaulic Company’s demurrer to the First Amended Complaint is sustained 

with leave to amend as to causes of action six and seven and without leave to amend as 

to cause of action five. Plaintiff may file and serve an amended complaint by September 2, 

2021. If Plaintiff decides not to amend their complaint, they shall notify Defendant in writing by 

September 2 and Defendant’s answer will be due by September 23, 2021.  

Defendant demurs to the following claims brought against it: (5) breach of express 

warranty, (6) negligence – design and manufacturing defect and (7) negligence – failure to recall 

/ retrofit. Defendants demurs based on the failure to allege sufficient facts to state a cause of 

action (due to the statute of limitations expiring) and on uncertainty. 

Warranty Claim (cause of action 5) 

Defendant argues that the warranty claim fails because of lack of privity and because the 

statute of limitations has expired. The Court previously found sufficient allegations for privity 

when ruling on the demurrer to the original complaint, ruling that: “As to cause of action five for 

breach of an express warranty, Plaintiff has alleged it relied on the warranties made by 

Defendant. (Comp. ¶62.) Thus, Plaintiff may be able to allege a claim for breach of an express 

warranty.” The Court sees no reason to reconsider it’s ruling on privity now.  

As to the statute of limitations argument, Defendants argues that the warranty claim is 

time-barred because the one-year statute of limitations applies.  

Here, the express warranty is alleged to cover defects for one year from the date of sale. 

(FAC ¶69.) The project was completed by 2011 (FAC ¶18) and thus, Defendant’s product were 

purchased sometime before then. The Complaint filed in January 2021.  
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In addition to this one-year time period, where a warranty extends to future performance 

of the goods there is a four-year statute of limitations with delayed discovery. (Com. Code, § 

2725(1), (2).)  The Court must decide whether the warranty here extends to future performance. 

If the warranty does not extend to future performance, the one-year statute of limitations applies 

and this claim is time-barred.  

“The vast majority of the courts that have considered the point, however, have concluded 

that the ‘future performance’ exception to the four-year limitations period applies only when the 

seller explicitly has agreed to warrant its product for a defined period of time.” (Carrau v. Marvin 

Lumber & Cedar Co. (2001) 93 Cal.App.4th 281, 291.) “ ‘[I]t should be clear that this extension 

of the normal warranty period does not occur in the usual case, even though all warranties in a 

sense apply to the future performance of goods.’ [Quoting Witkin.] In accordance with this 

principle, and with the majority of cases that have adopted it, we hold that  generalized 

assertions in advertisements and literature, such as those made in [Defendant’s] 

advertisements, do not rise to the level of a warranty explicitly extending to future performance.” 

(Carrau v. Marvin Lumber & Cedar Co. (2001) 93 Cal.App.4th 281, 292.) “ ‘[P]arties must make 

a “clear and unambiguous expression” of their intent to extend warranties to cover future 

performance. …’ [Citation.]” (Cardinal Health 301, Inc. v. Tyco Electronics Corp. (2008) 169 

Cal.App.4th 116, 131.)  

Plaintiff has not pointed to specific language in the express warranty that shows the 

extended to future performance. Therefore, the claim is time-barred and the demurrer is 

sustained without leave to amend. Plaintiff has offered no facts that it can allege that would 

show the four-year statute of limitations applied here.  

Negligence Claims (causes of action 6 and 7) 

Defendant argues the statute of limitations has run on the negligence claims. Code of 

Civil Procedure section 339(1) “imposes a two-year limitation on all actions on ‘obligation or 

liability not founded upon an instrument of writing.’ It has been construed to cover actions based 

on negligent wrongs not involving damage to real or tangible personal property and all actions 

seeking recovery for economic loss. [citations.]” (Appalachian Ins. Co. v. McDonnell Douglas 

Corp. (1989) 214 Cal.App.3d 1, 37.)  

The negligence claims allege that Plaintiff has been damaged because Plaintiff has had 

to pay for investigation and fixing the problem with the water system. (FAC ¶¶84, 96.) These 

damages are not injury to real property or to a person and thus, appear to fall under the two-

year statute of limitations period in section 339(1).   

The main issue here is when the statute of limitations began to run. A key consideration 

is application of the delayed discovery rule.   

“ ‘Under the discovery rule, the statute of limitations begins to run when the plaintiff 

suspects or should suspect that her injury was caused by wrongdoing, that someone has done 

something wrong to her. … [T]he limitations period begins once the plaintiff “ ‘ “has notice or 
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information of circumstances to put a reasonable person on inquiry … .” ’ ” [Citations.] A plaintiff 

need not be aware of the specific 'facts' necessary to establish the claim; that is a process 

contemplated by pretrial discovery. Once the plaintiff has a suspicion of wrongdoing, and 

therefore an incentive to sue, she must decide whether to file suit or sit on her rights. So long as 

a suspicion exists, it is clear that the plaintiff must go find the facts; she cannot wait for the facts 

to find her.’ (Jolly v. Eli Lilly & Co. [1988] 44 Cal.3d 1103, 1110–1111, fn. omitted.)” (Mills v. 

Forestex Co. (2003) 108 Cal.App.4th 625, 642-643.)  

“In order to rely on the discovery rule for delayed accrual of a cause of action, 

‘[a] plaintiff whose complaint shows on its face that his claim would be barred without the 

benefit of the discovery rule must specifically plead facts to show (1) the time and manner of 

discovery and (2) the inability to have made earlier discovery despite reasonable diligence.’ 

[Citation.] In assessing the sufficiency of the allegations of delayed discovery, the court places 

the burden on the plaintiff to ‘show diligence’; ‘conclusory allegations will not withstand 

demurrer.’ [Citation.]” (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 808.)  

Previously, the Court found that the allegations in the original complaint showed that 

Plaintiff was aware of a problem with Defendant’s product by fall 2016. Plaintiff alleged that 

there was black particulate matter in the medical center’s water system on April 6, 2016 and 

Plaintiff was notified of this issue the next day. (Comp. ¶¶18-19.) In the fall of 2016, a leak was 

discovered in one of Defendant’s products. (Comp. ¶20.) There was “black, adhesive residue 

coming from Victaulic gaskets” and the leak was “traced to a deteriorated gasket within a 

Victaulic coupling in the domestic water piping system.” (Comp. ¶20.)  

In opposing the first demurrer, Plaintiff argued that it did not discover that Defendant’s 

products were at fault in 2016 because the entire water system was at issue, things were 

complex, and Plaintiff only worked on one wing of the facility. Plaintiff also argues that it did not 

discover the issue until after John Muir demanded arbitration in June 2019 and the parties 

agreed to a plan for testing of the plumbing system. (Comp. ¶22, 24.)  

Now, Plaintiff has added additional facts to the complaint to further show why it did not 

discover that Defendant’s products were at fault in 2016. In 2016, Lescure (a subcontractor on 

the project) worked with John Muir to fix the problem with the water. (FAC ¶ 21.) For two months 

in 2016, Lescure installed filters to filter the black particulate. (FAC ¶ 21.) John Muir worked 

directly with Lescure on the filters and thus, Plaintiff believed that the issue had been solved. 

(FAC ¶ 23.) Plaintiff alleges that the building had several plumbing components similar to the 

Defendant’s product, but made by other manufactures. (FAC ¶25.) In order to determine which 

product was at issue, Plaintiff needed access to the building to take samples and conduct expert 

reports. (FAC ¶ 25, 26.) Plaintiff was first given access to the building on July 2, 2018 and first 

took samples on February 10, 2019. (FAC ¶ 27.) Plaintiff also points out that the statute of 

limitations was tolled from April 6, 2020 to October 1, 2020 due to COVID-19. (California Rules 

of Court Appendix I: Emergency Rule 9.) The Complaint was filed on January 14, 2021. 
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The allegations in the FAC do not contradict allegations in the original complaint and so 

the FAC is not a sham pleading.  

Plaintiff allegations show the time and manner of discovery, but they fail to allege facts 

that show the inability to have made earlier discovery despite reasonable diligence. The FAC 

gets Plaintiff an additional two months due to the work being handled directly by Lescure, but 

that is not enough for the claims to be timely.  

Although the Court cannot say what facts are needed to show reasonable diligence, it 

notes the following issues with the FAC: there is a gap from fall of 2016 to July of 2018 and it is 

unknown whether Plaintiff acted with reasonable diligence during this time. Plaintiff alleges that 

they did not obtain access to the building until July 2018, but there are no allegations showing 

when Plaintiff first sought to get access to the building to conduct tests. In addition, while 

Plaintiff alleges it thought the problem was fixed in the fall of 2016 (due to Lescure handling the 

issue), it is unknown when Plaintiff learned of additional problems such that it decided it needed 

to conduct testing.  

The allegations in the FAC give Plaintiff two additional months of time beyond the fall of 

2016, which appears to still be sometime in late 2016. Thus, as alleged in the FAC the statute of 

limitations started running in late 2016 and expired in late 2018. The negligence claims are time 

barred and the demurrer to the negligence claims is sustained.  

Although Plaintiff has not offered what additional facts it can alleged here, it seems 

possible that Plaintiff will be able to allege facts showing reasonable diligence. Therefore, 

Plaintiff is given leave to amend.   

Uncertainty 

Defendant’s demur for uncertainty fails. The complaint is sufficiently certain for 

Defendant to understand the claims against it. 

 

  

 9.  TIME:  9:00   CASE#: MSC21-00273 
CASE NAME: PAUL FORTAYON VS. VALLEY HOMES 
HEARING ON MOTION FOR ORDER DISCHARGING STAKEHOLDER 
FILED BY SURETEC INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
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10.  TIME:  9:00   CASE#: MSC21-00483 
CASE NAME: ROKAS VS. HCR MANORCARE 
HEARING ON MOTION TO BIFURCATE TRIAL 
FILED BY MANOR CARE OF TICE VALLEY, CA, LLC 
* TENTATIVE RULING: * 
 
Defendants request for a three phase “trifurcated” trial is denied.  Plaintiffs present additional 
theories of liability as against HCR Manor Care Services, LLC beyond alter ego and vicarious 
liability.  As such, the purposed first phase of the trial that would be limited to the alter ego and 
vicarious liability issues would not materially shorten the trial or increase judicial economy. 
 
The Court grants the motion, however, with respect to trial of the amount of punitive damages 
as required by Civil Code section 3295(d) should the jury make findings entitling Plaintiffs to 
such damages. 

 

  

11.  TIME:  9:00   CASE#: MSC21-01013 
CASE NAME: STIDHAM VS. LAW OFFICES 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION 
FILED BY MICHAEL J. HASSEN, REALLAW, APC 
* TENTATIVE RULING: * 
 
The hearing on the motion is continued to 9:00 a.m. on September 2, 2021. 
 

  

12.  TIME:  9:00   CASE#: MSC21-01033 
CASE NAME: PALMA VS. SUBARU OF AMERICA 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY ACTION 
FILED BY LITHIA OF WALNUT CREEK, INC., SUBARU OF AMERICA, INC. 
* TENTATIVE RULING: * 
 
 Defendants’ motion to compel arbitration is granted, and this action is stayed pending 
the outcome of the arbitration.  (See Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486, 495-
499.)  Plaintiff’s request for arbitration-related discovery is denied. 
 
 Plaintiff’s citation to nonbinding federal decisions is unpersuasive, and plaintiff’s citation 
to unpublished California trial court rulings is improper.  (Cal. Rules of Court, rule 8.1115, 
subds. (a) and (b).  See also Santa Ana Hospital Medical Center v. Belshe (1997) 56 
Cal.App.4th 819, 830-831 ["a written trial court ruling has no precedential value"].)  Also 
improper is plaintiff’s argument that the Court should disregard the Felisilda decision because 
plaintiff regards that decision as wrongly decided.  (See Auto Equity Sales, Inc. v. Superior 
Court (1962) 57 Cal.2d 450, 455.) 
 
 The Court rules as follows on plaintiff’s request for judicial notice.  Exhs. “A” – “F” 
and “H”: granted (unpublished federal and published California Court of Appeal decisions).  
Exh. “G”: granted, with the caveat that the Court may take judicial notice only that the subject 
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declaration was filed with the Los Angeles County Superior Court, and may not take judicial 
notice of the truth of the declaration’s contents.  (Sosinsky v. Grant (1992) 6 Cal.App.4th 1548, 
1564-65.)  Exh. 4: denied (unpublished California Superior Court decision). 

 

  

13.  TIME:  9:00   CASE#: MSN21-0998 
CASE NAME: 17 CUBS LLC  VS. PACIFIC LIFE 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT PAYMENTS  / FILED BY 17-CUBS, LLC 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom with Ms. Walls-Johnson. 

 

  

14.  TIME:  9:00   CASE#: MSN21-1163 
CASE NAME: IN RE: PETITION OF PEACHTREE SETTLEMENT 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY PEACHTREE SETTLEMENT FUNDING, LLC 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom with the Payee. 

 

  

15.  TIME:  9:00   CASE#: MSN21-1223 
CASE NAME: YEE VS. PHAM 
SPECIALLY SET HEARING ON: ORDER TO SHOW CAUSE SALE OF INTEREST 
SET BY JUDGMENT CREDITOR 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

16.  TIME:  9:00   CASE#: MSN21-1284 
CASE NAME: MATTER OF VICTORIA CORTEZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

 

 


